that he agreed with the second vacation because he thought
MSHA had created a hardship on the company in that Mr. Thompson
and Mr. Bondra had not recognized a violation on August 3
(Tr. 155) .  After referring to the fact that on August 3
Mr. Thompson and Mr. Bondra told the company there were no
violations and mentioning all the subsequent confusion,
Mr. Devett said that he came to believe that in fairness to
the company the citation should be vacated (Tr. 182-184,
186-187) .  After going back and forth and back and forth,
MSHA apparently decided it was stuck with what had been done
in the first instance.

It is not surprising that MSHA officials should have
differing opinions about a case such as this.  The facts are
exceedingly complex and as might be foreseen, give rise
to varying conclusions.  The record is replete with differences
over the effect of the brow, use of the continuous miner to
cut down top that had been chipping, etc.  This is to be
expected.  What is disconcerting is that in a fatality case
such as this, MSHA apparently had no mechanism for resolving
such differences, thereby enabling it to make a definitive
and reasoned decision about how to proceed and present a
consistent position to the operator and everyone else in-
volved.

The operator has been treated unfairly.  But not because
it was cited for a violation it did not commit.  That is a
question which will not be answered because of the way this
case has been handled.  This independent Commission cannot
now decide whether the operator violated the Act since there
is no outstanding citation.  It may well be that if MSHA had
proceeded with the case, the operator would have successfully
defended.  Or after MSHA properly considered the matter
those in authority might have determined on the merits that
there was no violation.  What transpired in this case is set
forth herein only tof demonstrate how MSHA acted.  First
exonerated, then cited, then exonerated, then cited again,
and finally relieved of responsibility for any violation,
the operator was made to go around in circles.  This is the
unfair treatment of the operator which this record demonstrates.
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